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ABSTRACT 



This report analyzes information from 12 Educational 
Flexibility Partnership Demonstration (EFD) program state reports submitted 
to the U.S. Department of Education in spring 2000. The EFD program helps 
schools and districts implement educational reforms and raise student 
achievement by providing increased flexibility in implementing federal 
education programs. Twelve state educational agencies (SEAs) were delegated 
the authority to waive certain federal education requirements that could 
impede local or state efforts to improve education. The reports summarize 
1999 waiver activity (number and type of federal waivers granted to districts 
or schools and disposition of waiver requests) . They include achievement data 
and other information for waivers that were in place for 2 or more years. 

This analysis includes information from states * original applications for 
waiver authority and phone calls to SEA officials. In 1999, more waivers were 
granted to districts and schools by EFD SEAs than were granted from 1994-2000 
to districts and schools in non-Ed-Flex states by the Secretary of Education. 
The reports do not provide adequate information to describe the effects of 
waivers on education reform and student achievement. Some questions about the 
increased accountability demanded of districts and schools receiving waivers 
remain unanswered. (SM) 
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I. Introduction 

Background of the Education Flexibility Demonstration Act 

The Educational Flexibility Partnership Demonstration (EFD) program was first enacted 
in 1994 as Section 31 1(e) of the Goals 2000: Educate America Act. The program has two 
major goals: (1) to help school districts and schools carry out educational reforms; and (2) 
to raise the achievement levels of all children by providing increased flexibility in the 
implementation of federal education programs. As participants in the EFD program, 
twelve state educational agencies (SEAs) were delegated the authority, for a five-year 
period, to waive certain federal education requirements that could impede local or state 
efforts to improve education. Initially, the program was authorized to be implemented on 
a small scale. Six states were selected for the 1994 demonstration program: Kansas, 
Massachusetts, Ohio, Oregon, Texas, and Vermont. These six states were selected based 
on population size (three small population states and three large population states). In 
1996, legislative changes made to the Goals 2000 program eliminated the population size 
criterion and led to the designation of six more EFD states: Colorado, Illinois, Iowa, 
Maryland, Michigan, and New Mexico. States and their local education agencies (LEAs) 
and schools that are not participating in the EFD program can apply to the U.S. 
Department of Education for waivers of allowable federal education requirements. 

The EFD program is based on the premise that if school districts and schools are given 
more flexibility to implement federally funded educational programs, then they will be 
better able to improve education and increase student achievement. The belief in 1994 
was that federal program requirements could in some cases limit locally determined 
efforts to improve education. Increased flexibility would give local educators more 
control over the design and implementation of their education programs and could lead to 
increased student achievement. In exchange for this waiver authority, states were required 
to demonstrate enhanced accountability for the performance of their students, particularly 
those directly affected by waivers. 

The EFD SEAs have broad authority over the types of waivers that they may grant. The 
federal education requirements that the EFD states can waive include: (1) Title I of 
Elementary and Secondary Education Act (ESEA), except section 1 16(a) and (c), as well 
as the Even Start and the Title I portion of the Comprehensive School Reform 
Demonstration Program (CSRD); (2) Part B of the Title II of the ESEA; (3) Subpart 2 of 
Part A of Title III of the ESEA, other than section 3136, the Technology Literacy 
Challenge Fund Program (TLCF); (4) Title IV of the ESEA; (5) Title VI of the ESEA; (6) 
Part C of Title VII of the ESEA; and (7) the Carl D. Perkins Vocational and Technical 
Education Program. The EFD SEAs may also waive certain requirements of General 
Education Provisions Act (GEPA) and the U.S. Education Department General 
Administrative Regulations (EDGAR). These requirements may be waived on a statewide 
basis or at the individual LEA or school level. 
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Although SEAs may waive these federal education requirements, LEAs and schools must 
still continue to meet the underlying purpose of each program from which they receive 
funding. EFD states are also not permitted to waive provisions related to: (1) maintenance 
of effort; (2) comparability of services; (3) equitable participation of students and 
professional staff in private schools; (4) parental participation and involvement; (5) the 
distribution of funds to LEAs; (6) the use of federal funds to supplement, not supplant, 
non-federal funds; and (7) applicable civil rights requirements. 

In addition to the initial population size criterion, eligibility for the EFD program was 
predicated on states having a Goals 2000 plan that had been approved by peer review, and 
the authority to waive state education statutory or regulatory requirements. Furthermore, 
as part of the accountability system for the program, SEAs had to design a waiver review 
process within their state to monitor and hold accountable those LEAs and schools that 
had received a waiver. This process was designed to ensure that LEAs and schools with 
waivers were meeting the academic performance goals established for their students. The 
EFD states are also required to submit an annual report to the U.S. Department of 
Education on waiver activity in their states. These reports must discuss any changes in 
teaching and learning that occurred in the LEAs or schools with waivers in place for two 
or more years. 

In April of 1999, President Clinton signed into law the Education Flexibility Partnership 
Act of 1999, which extended eligibility in the Ed-Fle.x program to all fifty states, the 
District of Columbia, Puerto Rico, and U.S. territories. The 1999 Ed-Flex eligibility 
requirements differ from those of the 1994 and 1996 Ed-Flex demonstration program, 
particularly in their connection to the standards, assessment, and accountability 
requirements outlined in Title I of the 1994 Improving America’s Schools Act. The 
accountability mechanism has also been strengthened in the new legislation. In particular, 
SEAs are directed to review the annual performance of LEAs or schools granted a waiver 
and to terminate waivers that the SEA deems (after notice and an opportunity for a 
hearing) as having failed to meet the “specific, measurable, educational goals” in waiver 
applications made by LEAs or schools. 1 In addition, annual state reports submitted to the 
Department are required to include, specifically, “information describing the relationship 
of the waivers to the performance of schools and students affected by the waivers.” 2 The 
unambiguous references to performance goals appears likely to enhance the 
accountability demanded of the “new” Ed-Flex states. 3 

Information Used To Write This Report 

This report is based on an analysis of information contained in the twelve EFD state 
reports submitted to the U.S. Department of Education in the spring of 2000. These 



1 Education Flexibility Partnership Act of 1999, Section 4(a)(4)(D). 

2 Education Flexibility Partnership Act of 1999, Section 4(a)(5)(B)(ii)(lll). 

3 The twelve EFD states may apply for an extension of their waiver authority in accordance with the 
requirements of the 1999 legislation. 
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reports summarize waiver activity in the states between January 1, 1 999, and December 
31, 1999, including the number and type of federal waivers granted to school districts or 
schools and the disposition of waiver requests. 4 As required by the Goals 2000 
legislation, the reports also include achievement data and other information for waivers 
that have been in place in districts and schools for two or more years. In addition, this 
analysis includes information from the EFD states’ original applications for the Ed-Flex 
authority and information gathered through several phone calls to SEA officials in the 
EFD states. 

II. Summary of Waiver Activity 

In total, 1,173 new waivers were granted in 1999 to school districts or schools in EFD 
states. This represents only a fraction of the total number of districts or schools operating 
under waivers in EFD states in 1 999, as many of the federal waivers granted in previous 
years were still in effect in 1999. This number is also more than double the total number 
of waivers granted to districts or schools in non-EFD states from the inception of the 
waiver authorities in 1994 to 2000. 5 Clearly, districts and schools in EFD states are 
making much greater use of the waiver authorities than those in non-EFD states. 

Table I provides the number of districts that have requested and received waivers by EFD 
state. In many cases, these districts applied for and were granted waivers on behalf of as 
few as one or as many as all schools in their districts. Generally, waivers were granted for 
between one and three years, depending on the state and the type of waiver. 6 For example, 
most of the Class-Size Reduction program waivers were approved for one year, and many 
states granted two-year waivers of Title I requirements, although Maryland granted three- 
year Title I waivers and Massachusetts granted two-year Title I waivers. 

A 1998 U.S. Department of Education report shows that Texas has granted more waivers 
between 1994 and 1997 than any other EFD state (U.S. Department of Education, 1998). 
(See Table I). Possible explanations for the high degree of waiver activity in Texas . 
include the large number of districts (over 1,100) and schools (over 7,200) in the state. In 
addition, the state’s accountability system has been place for some time, making the 
waiver accountability process easier to implement, and more familiar to local officials, 
than in states still undertaking changes in their accountability systems. Ohio, which 
approved a large number of waivers in 1999 as well, also has a relatively high number of 
districts (over 600) and schools (over 4,000) as compared to the other EFD states. In 
addition to Texas and Ohio, three states — Colorado, Michigan, and Massachusetts — 
also granted relatively large numbers of waivers. 



4 Typically, the EFD state reports also included data on waivers of state requirements and other summary 
data for the calendar year 1999. 

5 According to Olson and Raphael (2001), the Department approved 5 14 of the 946 waiver requests it 
received from school districts and schools between 1994 and September 30, 2000. 

6 Oregon granted one retroactive five-year waiver, and New Mexico granted one four-year schoolwide 
waiver. 



3 




5 



03 / 09/01 



Table I: Summary of LEAs Requesting & Receiving Waivers in 1999 by EFD State 



State 


Programmatic Waivers 
Requested 


Programmatic Waivers 
Approved 3 


Colorado 


122 


122 


Illinois 


8 


5 


Iowa 


5 


4 


Kansas 


12 


10 


Maryland 


0 


0 


Massachusetts 


137 


135 


Michigan 


171 


171 


New Mexico 


6 


6 


Ohio 


217 


217 


Oregon 


6 


6 


Texas 


525 


490 


Vermont 


8 


7 b 


Total 


1217 


1173 



a Depending on the type of the waiver, the approved applicant could be either a district or an individual 
school. Numbers represented are in terms of districts (LEAs). In the case of statewide waivers, the table 
indicates the number of districts who utilized a statewide waiver. 



b Vermont also provided a “blanket” waiver of the Title II subject-area priorities, which was used by an 
unknown number of districts. 

Table I also suggests that few waiver requests were withdrawn or disapproved. The EFD 
reports reveal that 36 waiver requests were withdrawn or not needed across all EFD 
states, with the majority of these requests made in Texas. Typically, a waiver request was 
withdrawn because the circumstances (e.g., poverty level) of an LEA or school had 
changed, the applicant was mistaken about program requirements, or the applicant 
learned that the existing law provided sufficient latitude to proceed without a waiver. In 
some cases, an SEA informed an applicant that its request would not be approved, and the 
waiver request was withdrawn rather than being disapproved. 

In total, only four waiver requests were disapproved by the EFD states. In one case, the 
district failed to demonstrate adequate need for a broad ESEA waiver. In a second case, a 
district had applied for a Title I waiver but was ultimately ineligible for Title I. For the 
two remaining disapprovals, the SEAs deemed that the waiver requests represented 
inappropriate uses of federal program funds. 

Table II, which provides information on whether waivers were granted to school districts 
and/or schools on an individual or a statewide basis, reveals that the large number of 
waivers approved in these five states were granted on a statewide basis. This authority, 
although not spelled out in the Goals 2000 legislation authorizing the EFD program, is 
permitted for seven of the twelve EFD states under the Ed-Flex authority. 7 Six of these 

7 Texas, Ohio, Colorado, Michigan, Maryland, New Mexico, and Vermont have the authority to grant 
waivers on a statewide basis. The remaining five EFD states are able to grant waivers only to individual 
districts and/or schools. 




4 



6 



03 / 09/01 



seven states “pre-approve” statewide waivers for districts that wish to use them. In these 
states, school districts need only show their intent to take advantage of the waiver on 
program applications submitted to these states. Texas, however, requires that individual 
school districts and schools apply for programmatic waivers that have been granted on a 
statewide basis. According to the SEA’s EFD report, this application is required in order 
“to ensure that school district personnel are aware of the requirements for increased 
accountability in exchange for increased flexibility.” 

Table II: Summary of LEAs Receiving Waivers in 1999 by Type and EFD State 



State 


Individual Waivers 
Approved 


Statewide Waivers 
Approved 


Colorado 


4 


118 


Illinois 


5 


0 


Iowa 


4 


0 


Kansas 


10 


0 


Maryland 


0 


0 


Massachusetts 


27 


108 


Michigan 


0 


171 


New Mexico 


1 


5 


Ohio 


0 


217 


Oregon 


6 


0 


Texas 


4 


486 


Vermont 


7 


Unknown 0 


Total 


68 


1105 



c The number of statewide waivers approved for Vermont is unknown due to the use of “blanket” waiver 
which does not require an LEA or school to apply directly to the SEA for a waiver. 



The lack of specified goals for statewide waivers, discussed further in the next section, 
presents a potential lack of accountability for these waivers. The Goals 2000 legislation 
that authorized the EFD program specifically states that an SEA shall not approve an 
individual district or school application unless the waiver “will assist the local 
educational agency or school in reaching its^educational goals” (Section 
31 l(e)(5)(A)(iv)). Pre-approval of statewide waivers, rather than having school districts 
and schools apply formally for a waiver, circumvents this specific requirement. 

The use of the statewide waiver appears to encourage more districts and/or schools to 
take advantage of waivers. This may be due to greater awareness of this waiver option 
among districts and schools, and perhaps to the lack of a need to apply formally for 
statewide waivers (with Texas as the exception). An SEA official in Ohio also confirmed 
that, at least in this state, waivers that were made available on a statewide basis had been 
requested frequently in the past by individual districts and/or schools, suggesting that 
greater flexibility regarding these requirements was in demand. 
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Across the twelve EFD states, only 68 waivers, out of the total 1,173, were granted on an 
individual basis. Massachusetts granted 27 individual waivers, significantly more than 
Kansas’ 10 and other states with fewer individual approvals. 8 

Table III shows waivers granted by provision and state. The greatest number of waivers 
granted in EFD states — approximately 55 percent of the total number of waivers granted 
in 1999 — relate to various requirements of Title VI, the Class-Size Reduction (CSR) 
program, established as part of the Department’s FY 1999 appropriations bill. Due to 
changes in the 1999 CSR program enacted through the passage of the FY2000 
appropriations act, many of these waivers are no longer needed. 9 

Table III: Summary of LEAs Receiving Waivers in 1999 by Provision and EFD State 



State 


Title I 


Title II 


Title VI d 


Other 6 


Schoolwide 

Eligibility 


Targeting 


Subject 

Priorities 


Cost 

Share 


Consortium 

Requirement 


Colorado 


9 


0 


i 


8 


14 


90 


0 


Illinois - 


2 


3 


0 


0 


0 


0 


0 


Iowa 


4 


0 


0 


0 


0 


0 


0 


Kansas 


9 


0 


1 


0 


0 


0 


0 


Maryland 


0 


0 


0 


0 


0 


0 


0 


Massachusetts 


2 


6 


0 


0 


0 


127 


0 


Michigan 


28 


0 


0 


0 


0 


143 


0 


New Mexico 


1 


5 


0 


0 


0 


0 


0 


Ohio 


122 


0 


95 


0 


0 


0 


0 


Oregon 


0 


0 


0 


0 


0 


5 


1 


Texas 


109 


23 


37 


40 


0 


277 


4 


Vermont 


6 


0 


Unknown 


0 


0 


1 


0 


Total 


292 


37 


134 


48 


14 


643 


5 



d This category includes a variety of Title VI waivers including (1) Class Size - Early Grades; (2) Class 
Size - Consortium; (3) Class Size Reduction - Increasing the target class size from 18 to 20; (4) Class Size 
Reduction - Allowing funds to be expended to provide salaries/benefits to teachers already employed by 
LEA; (5) Class Size Reduction - Eliminating the 1 5% maximum for professional development; (6) Class 
Size Reduction - Redefining early elementary grades to include kindergarten; (7) Title VI, Part D - Section 
307 (c)(1) and (2)(a), Section (c)(1). Section (c)(1) and (2)(a); and (8) Class Size Reduction Act provisions 
regarding the funding of kindergarten programs. 

e The “Other” category includes Title I - 125% Rule; Title I - Campus Eligibility; and Improving 
America’s Schools Act (IASA) 1 1 16(d). 



g 

Nineteen of Massachusetts’ 27 individual waivers were Class-Size Reduction (CSR) program waivers to 
allow districts to hire teachers in grades other than 1 through 3. (Massachusetts’ other eight individual 
waivers were of Title I .schoolwide program or campus allocation requirements.) Massachusetts also used 
the statewide waiver option for the consortium requirement of CSR, as did other states granting high 
numbers of CSR waivers. 

9 The new CSR program now encompasses reducing class size in grades kindergarten through three and no 
longer requires districts whose allocation was less than the starting salary of a new teacher to form a 
consortium in order to train teachers. States that had state or local class-size reduction goals of 20 or fewer 
students prior to the 2000 Act can substitute that goal for the federal target of 1 8 students. 
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